Fisheries executive brief

Market access; tariff and non-tariff aspects
Just over one-third of world fisheries production enters international trade, and it is the UN and the WTO that provide the international legal and policy frameworks that define how fisheries may be exploited and fishery products traded. In the last years, decline in fish catches focussed attention, also in the ACP, on the potential of aquaculture to meet the growing needs of international trade and local food security. The EU as a bloc is the world's largest market for fish, and the ACP, as a group, is one of the EU’s most important fish-trading partners. Since 1975, ACP fish exports to the EU have benefited from special, non-reciprocal, tariff-free arrangements under the successive Lomé Conventions and now under the Cotonou Agreement. Although this gives the ACP a considerable competitive advantage, the influence of the trade liberalisation policies of the WTO leads to the erosion of preferences traditionally enjoyed by the ACP. There are also a growing number of barriers for the entering of ACP fish onto the EU market. Compliance with the EU rules of origin has always been seen as a barrier by many ACP. Today, the increasingly complex set of standards (such EU hygiene standards) pose considerable challenges to ACP countries exporting fish products on the EU market.
1. The international context of EU-ACP trade in fishery products

1.1 Trends in the global trade of fishery products and EU-ACP fish trade

Just over one-third of world fisheries (capture fisheries and aquaculture) production enters international trade. FAO figures for 2004 indicate further increases in the value of international trade in fish and fishery products, with exports worth US$67 billion. For developing countries - whose market share of world fish exports in value terms is just over 50% - this trade offers a vital source of income: export revenues from fish trade in ACP countries reached US$ 2.6billion in 2004.

The EU as a bloc is the world's largest market for fish, accounting for 40% of total imports (including intra-EU trade, though only 22% excluding it). Japan is the largest single-country importer with 18% of the world total, followed by the USA with 17%. Spain, with US$3.9 billion, is the world’s third largest importer of fish and fish products, followed by France (US$3.2 billion), Italy (US$2.9 billion), Germany (US$2.4 billion) and the United Kingdom (US$2.3 billion). Overall, in 2004, the EU imported more than €12 billion worth of fish and fishery products. The EU’s supply gap is increasing. It is able to supply only about 40% of its market demand from its own fishing grounds, this is due partly to a rising demand, partly to over-fishing and resource depletion. 

This situation, together with the recent enlargement of the EU from 15 to 25 member states, provides ACP exporters with significant opportunities, provided that they can comply with the rules of origin and the non-tariff barriers represented by the EU’s hygiene and other relevant standards.

2. The significance of the EU market for ACP exporters of fish and fishery products

The EU provides the ACP countries with their most lucrative market for fish. In 2004, eight products accounted for more than 60% of ACP exports to the EU.

In 2004 ACP countries exported some 1 212 320 tonnes, about 20% of their total production, with a value of over US$2.6 billion. 

The main ACP fish exports are:

· Fresh, chilled and frozen fishery products; these account for about 60% by volume and about 50% by value of ACP fish exports; 

· Canned fish, which accounts for about 20% by volume and 18% by value of ACP fish exports; 

· Canned or frozen shell fish (crustaceans and molluscs), which account for about 10% by volume and 30% by value of ACP fish exports; 

· Dried, salted or smoked fish, which accounts for some 4% by volume and 3% by value of ACP fish exports. 

Increasing international trade in fish and fishery products undoubtedly provides social and economic benefits for ACP and other developing countries. But there is a need for caution. Although the fisheries sector may present opportunities for ACP countries, international market demands exert huge pressures on fishery resources, and meeting such demands may encourage intensive, destructive and illegal fishing to the detriment of sustainability. There are also concerns that promoting international trade in fishery products could have negative consequences for local food security. Negative impacts may include reduced physical and economic access to fish, by channelling fish away from local markets to international markets, and by increasing the price of fish locally.

3. The significance of ACP fish and fishery products for the EU market

Value of EU imports of processed fish, 2003 

	Source
	%

	ACP

Ecuador

Morroco

Thaïland

Intra-EU

Colombia

Philippines

Other

Total  (euros)
	33

11

11

9

4

4

4

24

1.6 bn


Value of EU imports of unprocessed fish, 2003  

	Sources
	%

	ACP

Norway

Iceland

Argentina

Intra EU

Morocco

China

Faeroe Islands

Russia

Other

Total  (euros)
	12

17

7

6

4

4

4

4

4

38

9.87 bn


Source: Overview of economic partnership agreements (EPAs) and related fisheries issues, Lisa Mackie, DG Trade, presented at the expert meeting ‘ACP-EU fisheries relations – maximising socio-economic benefits for the ACP fisheries communities’ organised by ACP sec/COMSEC/CTA December 2004
As a group the ACP is one of the EU’s most important fish-trading partners, providing 33% and 12% by value respectively of the processed and unprocessed fish imports to the EU. In addition the EU fishing fleet accesses fishery resources in ACP waters through the signing of fishery access and partnership agreements, which are sold onto the EU market.
The major ACP fish exporters include the countries listed in the following table (2004 figures):
	Country 
	Volume of fish exports (tonnes) 
	Value of fish exports (US$ thousands) 

	South Africa
	143,203
	419,420

	Namibia
	293,461
	351,630

	Senegal
	130,625
	316,178

	Ivory Coast
	53,693
	151,462

	Mauritania
	116,142
	122,064

	Tanzania
	62,148
	117,569

	Uganda
	31,958
	103,670

	Papua New Guinea
	49,548
	102,943

	Mozambique
	8,913
	77,501

	Madagascar
	28,195
	72,972


3.1The emergence of aquaculture

Stagnation and decline in fish catches, and concern over the status of stocks has focused attention on the potential of aquaculture to meet the growing needs of international trade and local food security. The latest FAO report shows that in 2004, 43% of the fish consumed as food worldwide are raised on fish farms rather than caught in the wild: 45.5 million tonnes of farmed fish, worth US$63 billion, are eaten each year. However, aquaculture currently represents less than 2% of total ACP fisheries production.

Initiatives are being taken, particularly in African countries after the ‘Fish for all’ summit initiated by NEPAD, to boost aquaculture production. For ACP countries, two of the most important species groups for export trade are tilapia and shrimp/prawn. But, as highlighted by the FAO, the main challenges for aquaculture development in developing countries are ‘Operating fish farms in a more socially and environmentally responsible manner and making a tangible contribution to rural development and poverty alleviation in coastal areas’. It is important that the ACP learn lessons from Asia and Latin America. These include the potential negative environmental, social and economic impacts of developing intensive export-oriented aquaculture, and the dependency created by developing aquaculture that requires major inputs from outside (such as fish-meal based feeds, technology and know-how). 
3.2 The international legal frameworks for fishing and trade in fishery products

The UN and the WTO are responsible for the international legal and policy frameworks that define how fisheries may be exploited and fishery products may be traded. While the WTO provides the institutional structure and legal basis for international trade liberalisation, the UN provides the legal basis for the sustainable development and management of fisheries resources, and responsible fisheries production. The UN Convention on the Law of the Sea (UNCLOS) that entered into force in 1994 requires that coastal states manage their fisheries in a sustainable fashion; requirements that are also addressed in the 2002 Plan of Implementation (POI) of the World Summit on Sustainable Development (WSSD). Ensuring the sustainability of fishery resources is thus an obligation placed on coastal states through international law.

The 1995 FAO Code of Conduct for Responsible Fisheries, in addition to promoting responsible fishing policies and practices, deals with such issues as the health, safety and quality requirements in processing and marketing fishery products. Although non-binding, it is considered to be of central importance in establishing the world’s fisheries on a sustainable footing. 

The FAO/WHO Codex Alimentarius Commission provides the international standards for food hygiene, contaminants, food technology, food import and export, microbiology and fishery products. These standards are recognised by the WTO. As a yard-stick for evaluating the hygiene and other standards of importing countries, they are indispensable tools for helping developing countries to overcome non-tariff barriers (NTB) to international trade.

The issue of sustainable trade is one of the main pillars of the WTO. This is addressed in the Marrakesh Agreement establishing the WTO (1994), and the subsequent Doha Ministerial Declaration (2001). The latter emphasises the role of trade in the economic development of developing countries (Paras 2 and 3). It commits the WTO to the objective of sustainable development (Para 6), recognises the particular concerns of the LDCs (Paras 42 and 43), and the need for special and differential treatment (Para 44). 

However, progress with negotiations on how to eliminate tariffs and how to address the requirements of developing countries has been slow. There are also few signs to date that benefits from the further liberalisation of international fish trade will accrue to developing countries.

4. The basis for ACP fisheries exports to the EU market
Since 1971 the EU has granted trade preferences to developing countries in the framework of its generalised tariff preferences. Following the approval of the Council Regulation, 980/2005 in June 27 2005, a new scheme of generalised tariff preferences is to be applied up to 31 December 2008. The new regulation, which will replace all existing GSP arrangements, includes three arrangements: 

· the general arrangements; 

· the special arrangements for least developed countries, the so-called “Everything But Arms” Arrangement (EBA); and

· the special incentive arrangement for sustainable development and good governance (also known as GSP +). 

Customs duties on all products listed as non-sensitive (NS) will be entirely suspended. For sensitive (S) products, which include all fish and fishery products, customs duties will be reduced by 3.5 percentage points. A special provision has been introduced for fisheries under Title III, “Temporary Withdrawal and Safeguard Provisions”. Article 16, 1e) provides for the preferential arrangements to be withdrawn if there are “serious and systematic infringements of the objectives of regional fishery organisations or arrangements to which the Community is a member, concerning the conservation and management of fishery resources”.

Since 1975 ACP exports to the EU have benefited from special, non-reciprocal, tariff-free arrangements; first under the successive Lomé Conventions (Lomé I – IV), and since 2000, under the Cotonou Agreement. This has given, and continues to give the ACP a considerable competitive advantage. But all this is changing, thanks mainly to the influence of the trade liberalisation policies of the WTO. 
Currently market access for ACP exports to the EU takes place under the trade provisions of the Cotonou Agreement. They allow ACP countries to export their fish products to the EU without having to pay the import taxes applied to fisheries exports from other countries, provided they comply with rules of origin. 

These ACP tariff preferences will be replaced by new bilateral reciprocal arrangements, economic partnership agreements (EPAs) that are intended to be concluded by 2008 in ‘WTO-compatible trade agreements’ that will replace the Cotonou Agreement.

There are four main challenges facing ACP exporters of fishery products to access the EU market in the future. These are: 

· the erosion of preferences and the loss of the ACP’s competitive advantages; 

· compliance with the rules of origin; 

· compliance with non-tariff barriers (health and hygiene regulations, HACCP standards etc); 

· the quid pro quo that the EU may demand in the new reciprocal arrangements after 2007. 

4.1Erosion of preferences

The main benefits enjoyed by ACP fish exporters under the current Cotonou Agreement are the margins of preference provided over their competitors. These are gradually, but inexorably being eroded due to three main factors.

The first is WTO policy on trade liberalisation, where the objective is to reduce all tariffs to zero. Already the advantages enjoyed by the ACP countries in the EU have been successfully challenged by two ASEAN countries. In this case the recommendations of the WTO mediator for the EU to establish a most favoured nation (MFN)-based tariff-quota arrangement for the ASEAN states were accepted by both parties. This involved 25,000 tonnes of canned-tuna imports from the ASEAN region being allowed to enter the European market at an in-quota tariff rate of 12% ad valorem. 

A second factor, linked to the first is the implementation of the EU’s General System of Preferences (GSP). On April 1st 2006 the EU’s expanded GSP (GSP+) entered into force (Council Regulation (EC) No 980/2005 of June 27th 2005 applying a scheme of generalised tariff preferences). This regulation will implement the guidelines for the application of the scheme of generalised tariff preferences for the period 2006 to 2015 (as laid out in the Communication from the Commission to the Council, the European Parliament and the European Economic and Social Committee of July 7th 2004 entitled ‘Developing countries, international trade and sustainable development: the function of the Community's generalised system of preferences (GSP) for the ten-year period from 2006 to 2015’).

The significance of the new GSP is that it further erodes ACP margins of preference. In this regard, the special GSP provisions for LDCs and the special incentive arrangement for sustainable development and good governance are of particular relevance, as under these a number of Latin American and Asian fish-exporting countries benefit from tariff reductions on fish and fishery products. 

Thirdly, the EU is signing fully reciprocal bilateral trade agreements with a number of countries where import tariffs are reduced to zero. Through these agreements a number of countries have obtained favourable market-access conditions on a par with the Cotonou Agreement, but with full reciprocity. As well as increasing the market-access competition, the provisions of these agreements hold important lessons for ACP countries with regard to EPAs and the reciprocity conditions that may be demanded. These conditions include liberalisation of investment (as in the case of Chile), and linking access to the EU market to the signing of fisheries agreements (as in the case of South Africa).

	Tariff Rates under Cotonou and other regimes

	Kind of fish product
	GSP+(for LDCs etc)
	C.A.
	GSP
	Third Country

	Freshwater fish
	
	
	
	

	Whole, fresh
	0
	0
	0
	8 %

	Fillets, fresh
	0
	0
	0
	9 %

	Marine fish
	
	
	
	

	Swordfish (whole)
	0
	0
	9 %
	15 %

	Fish, fillets
	0
	0
	0
	18 %

	Hake, fresh, whole
	0
	0
	0
	15 %

	Hake, frozen, whole
	0
	0
	0
	15 %

	Hake, frozen filets
	0
	0
	0
	7.5 %

	Shrimp/prawn
	
	
	
	

	Fresh (penaeus)
	0
	0
	4.2 %
	12 %

	Frozen (penaeus)
	0
	0
	4.2 %
	12 %

	Canned tuna
	0
	0
	0
	24 %*

	C.A - Cotonou Agreement; GSP - General System of Tariff Preferences 
* 25,000 tonnes of canned tuna may be imported into the EU from the ASEAN region at a rate of 12% duty as from July 25th 2003. The tariff-rate quota is divided into four parts: 52% from Thailand (13,000 tonnes); 36% from the Philippines (9,000 tonnes); 11% from Indonesia (2,750 tonnes); and 1% from other countries (250 tonnes).


Although the process of erosion of ACP margins of preference is inevitable, it is vital that ACP fish-exporting countries adapt to the new global context, and improve their competitiveness. In the context of EPA negotiations, ACP countries should use the opportunity to secure EU development support to improve their fish-landing, transport, and processing infrastructure, and improve the capacity of their fish-processing-and-export sector to comply with international standards of sanitation, etc. At the same time there is a need for caution: improving competitiveness should not be at the expense of labour standards, quality of life, and the local environment.

There is also a need to explore alternative markets for ACP fish products, locally, regionally and internationally. Improving regional markets for fish is an issue that could be achieved through the framework of EPAs. 

4.2 Rules-of-origin issues

Duty-free access for fishery products is qualified by the rules of origin applied to fishery products under the Cotonou Agreement (Protocol I, Annex V). To obtain duty-free access, ACP fishery products must be 'wholly obtained' in the ACP country concerned, as defined by Article 3. The main criteria for defining ‘originating products’ are: registration and flag of origin; ownership; and crewing arrangements on fishing vessels and factory ships, which basically must be either European or ACP (therefore discriminating against third countries).

The restrictions imposed by the rules of origin have for long been a source of contention in EU-ACP fisheries relations, in particular with respect to the valuable tuna fishery. The way ‘originating fish’ is defined effectively forces ACP processors to purchase from EU high-priced suppliers (as they do not have their own tuna fleets and fish from third-country vessels is not ‘originating’), in order to produce originating tuna products. 

This limits the expansion of ACP processing activities by restricting their possible sources of raw material. It also creates an incentive for ACP countries to grant EU vessels preferential access to their EEZs so as to ensure that their tuna canneries are supplied with ‘originating tuna’. The preferential margin offered to the ACP countries for originating canned tuna (and the relatively high price they pay for the raw material) could therefore be considered as a form of upstream subsidy to EU vessels via fishery-access agreements rather than a trade concession to ACP countries. The ACP countries have demanded that all catches taken in their waters (i.e. within their national jurisdiction) should enjoy originating status regardless of ownership of the vessel. To date however, the EU has failed to respond to this. 

The tariff preferences provided by the Cotonou Agreement were originally conceived to promote economic development. But the conditions applied through the associated rules of origin tend to promote a model of development that enhances rather than reduces dependence on the EU. In particular the fishery-agreement conditions attached to the chartering of vessels (Para 3 Protocol I) will have a marked influence on how the ACP coastal state is able to develop its fishery.

The rules of origin for fishery products (Protocol No 1, Article 3, paragraph 1, subparagraph (f), (g), paragraph 2 and paragraph 3.) therefore represent one of the principle stumbling blocks for ACP countries in realising the benefits of the trade preferences extended under the Cotonou Agreement 

4.3 Non-tariff barriers to trade

ACP fish exporters are facing ever more stringent quality-related standards in accessing European markets. Issues of food safety, product identification (species, origin etc), traceability (from catch to consumption), and ecolabels (for sustainability of fish stocks and organic aquaculture) are becoming increasingly important issues facing ACP fish exporters in accessing the EU market. 

These standards relate to the sanitary and phyto-sanitary standards in fish-processing plants and conditions throughout the chain of custody (from vessel through to export). They also apply to the levels and nature of antibiotics (notably nitrofuran and chloramphenicol in aquaculture-produced shrimp), heavy metals permitted in fish products (notably mercury and cadmium), the risk of disease (from cholera, salmonella etc) and poisoning (from pesticide residues etc).

Whilst these may be measures applied to allay the concerns of European consumers about the quality of the fish they eat and the conditions under which it is produced, the other side of the coin is that they also act as non-tariff trade barriers, providing considerable constraints to market access for ACP fish exporters. In some cases these have been used to block the entry of ACP fishery products onto the EU market. Realising the full potential from EU export earnings in ACP countries is therefore severely constrained by non-tariff barriers, which, for ACP fishery products on the EU market, include:

· EU standards for sanitary and phyto-sanitary (SPS) measures;

· EU legislation on residue levels and heavy metals in fishery products; 

· EU legislation on labelling.

Compliance with this complex set of EU regulations presents a considerable challenge to fish-exporting ACP countries. Above all there are cost implications, in terms of investment in new technology, infrastructure and institutions. ACP countries also face the risk of export embargoes on their products when shipments are found not to comply with EU regulations and associated standards, with the risk of significant economic losses. 

To understand the implications of the NTBs, it is useful to divide the issues into four distinct categories:

· standard setting;

· the costs of technical compliance; 

· the costs of verification;

· transitional arrangements.

5. Standard setting

The EU’s standards for food safety, product quality and labelling have already been set and are under implementation. The basic framework for the application of EU SPS standards to ACP fishery products is provided by the EU directive dealing with the ‘Production and placing on the market of fishery products for human consumption’. 

The standards required are described in Council Directive 91/493/EEC of 22 July 1991 laying down the health conditions for the production and the placing on the market of fishery products. This has been amended by Council Directive 95/71/EC of 22 December 1995; and Council Directive 97/79/EC of 18 December 1997. 

Country eligibility criteria

For all fishery products, countries of origin must be on a positive list of eligible countries for the relevant product. The eligibility criteria are:
- Exporting countries must have a competent authority which is responsible for official controls throughout the production chain. The Authorities must be empowered, structured and resourced to implement effective inspection and guarantee credible certification of the relevant hygiene conditions.

• Live fish and live bivalve molluscs must fulfil the relevant animal health standards. This requires that the veterinary services must ensure effective enforcement of all necessary health controls and monitoring programmes.

• The national authorities must also guarantee that the relevant hygiene and public health requirements are met. The hygiene legislation contains specific requirements on the structure of vessels, landing sites, processing establishments and on operational processes, freezing and storage. 
• Specific conditions apply for imports of live or processed bivalve molluscs (e.g. mussels and clams). These imports are only permitted if they come from approved and listed production areas. The national authorities of exporting countries are required to give guarantees on the classification of these products and the close monitoring of the production zones to exclude contamination with certain marine biotoxins causing shellfish poisoning.

• In the case of aquaculture products, a control plan on heavy metals, contaminants, residues of pesticides and veterinary drugs must be in place to verify compliance with EU requirements.
• A suitable control plan must be designed by the competent authority and submitted to the European Commission for initial approval and yearly renewal.

• Imports are only authorised from approved vessels and establishments (e.g. processing plants, freezer or factory vessels, cold stores), which have been inspected by the competent authority of the exporting country and found to meet EU requirements. The authority provides the necessary guarantees and is obliged to carry out regular inspections and take corrective action, if necessary. A list of such approved establishments is maintained by the European Commission and is published on its website (see http://forum.europa.eu.int/irc/sanco/vets/info/data/listes/table0.html
• Inspections by the Commission’s Food and Veterinary Office are necessary to confirm compliance with the above requirements. Such an inspection mission is the basis of establishing confidence between the EU Commission and the competent authority of the exporting country.

The EU regulation on the ‘Production and placing on the market of fishery products for human consumption’ is supplemented by the following directives:
· Directive 97/98. This establishes the principles for mandatory veterinary checks on products entering the EU from third countries. This provides for mandatory veterinary checks on all products entering the EU from third countries. Checks must be carried out at border inspection posts designated by the custom authorities. Border inspection posts must be located close to the point of entry into the EU territory. Fishing vessels must land their products only in ports designated by the EU member state. Special safeguard provisions, such as limiting imports from a given country, may be taken to prevent a serious threat to public, human or animal health. 

· Directive 89/107. This ‘framework directive’ lays down the general requirements and criteria for the assessment of additives. Three subsequent directives cover sweeteners (Directive 94/35); colours (94/36) and other additives (Directive 95/2).

However, the WTO agreement on the application of sanitary and phytosanitary measures (SPS Agreement) acknowledges that although governments have the right to take sanitary and phyto-sanitary measures necessary for the protection of human health, they are required to apply those measures only to the extent required to protect human health. It does not permit member governments to discriminate by applying different requirements to different countries where the same or similar conditions prevail, unless there is sufficient scientific justification for doing so.

Also the WTO agreement on technical barriers to trade (TBT Agreement) seeks to ensure that technical regulations and standards, including packaging, marking and labelling requirements, and analytical procedures for assessing conformity with technical regulations and standards do not create unnecessary obstacles to trade. 

The FAO/WHO Codex Alimentarius has published standards, recognised by the WTO, and guidelines for the application of Hazard Analysis and Critical Control Point (HACCP). Such independently established standards are useful for evaluating and where appropriate challenging EU standards that may discriminate against imports from ACP countries. 

5.1 The costs of technical compliance

There are often high costs associated with ensuring compliance with EU food-safety standards and SPS regulations. However, the market does not always adequately reward producers of higher quality or safer products. While EU fishing enterprises may be assisted in meeting these quality standards, ACP suppliers will have to carry all these costs on their own account and will receive no such assistance. This is likely to greatly reduce the possibilities for ACP fish exporters to access EU markets.

The fixed costs associated with technical compliance with EU standards are often very high indeed, and in order to be economic, these fixed costs need to be carried across a large volume of production or/and exports. This can create problems for relatively small-scale ACP exporters, who can find the costs of compliance quite uneconomic. In addition by leading to the concentration of export potential in a limited number of enterprises it can weaken the market position of local fisher folk catching fish for export.

5.2 HACCP and its implications.

Hazard Analysis and Critical Control Point (HACCP) requires producers to identify food safety hazards that may arise, and establish adequate process controls to prevent or minimise their occurrence. It is primarily a fixed cost system, i.e., the costs of the control programme do not vary significantly with the amount of product produced. Costs do vary from plant to plant, based in part on the risk inherent in the product and the complexity of the plant. The fixed nature of HACCP will cause a relatively larger burden on small plants, with particular implications for small-scale producers and exporters in ACP countries. 

In this context particularly favourable low-cost loans could be made available to small-scale fish producers in order to ensure that higher EU food-safety standards and other health measures are not implemented in ways which undermine poverty-eradication efforts by systematically placing a disproportionate burden on small-scale producers. Such loans, for example, could be provided through the offices of the joint EU-ACP programme to strengthen fishery-product health conditions.

These problems are often compounded by shortcomings in institutional capacity of publicly financed bodies to verify compliance with EU standards. There may also be a general lack of knowledge, as well as a lack of technical capacity to meet EU standards.

5.3 The costs of verification

ACP fish exporters may face difficulties in accessing the EU market not necessarily because their products are unsafe, but often because they lack access to the necessary monitoring, testing and certification infrastructure that would enable them to demonstrate compliance with import requirements.

Particular problems arise for small-scale fish producers who are simply unable to afford the costs of compliance and subsequent verification (since these processes tend to have high fixed costs which need to be spread across large volumes of production). 

5.4Transitional arrangements

A joint EU-ACP programme is being established to strengthen fishery-product health conditions. A total of €44.86 million has been allocated to the programme. Its overall objective is the optimal use of ACP/OCT States’ fishery resources in order to gain improvements in the production and trading capacity (as per Article. 34.3 of the Cotonou Agreement).

5.5 EU legislation on residue levels and heavy metals in fishery products.

In addition to the general health controls for all fishery products, other additional requirements are imposed for the control of various residues in fishery products. These include the residue limits set for ‘veterinary medicinal products in foodstuffs of animal origin’, and for heavy metals.

Residues of veterinary medicines

The rules laid down for controlling the residue levels of veterinary medicines in fish products are contained in:

Directive (96/23/EC) on: ‘Measures to monitor certain substances and residues thereof in live animals and animal products’ 

Regulation (EEC) No 2377/90 laying down a Community procedure for the establishment of maximum residue limits of veterinary medicinal products in foodstuffs of animal origin 

Of particular importance are the residues of certain antibiotics used in aquaculture, notably those where no safe levels can be determined. The latter are contained in Annex IV of Regulation 2377/90/EEC, which lists nine substances. Of particular importance are the two antibiotics nitrofuran and chloramphenicol. Traces of these have been found in aquaculture-produced shrimp from Asia, and as a result lengthy and costly embargoes on the export of fishery products from those countries (notably India, China, Thailand, and the Philippines) were instituted. It is also significant that the EU is reported to be demanding destruction of goods when such chemicals are detected.

It is therefore highly important that ACP countries with fledgling aquaculture sectors establish national standards and control mechanisms for regulating the use of antibiotics and other chemicals.

Heavy metals in fish.

Heavy metals (notably mercury and cadmium) occur naturally in several fish species. EU Regulation (EC) No 466/2001 sets the maximum limits for heavy metals in a number of listed species of fish and shellfish. However, there are several species of importance, such as swordfish and some tuna species, that are not listed. This has meant that maximum levels for fish not listed, such as swordfish, have been set at twice the maximum levels for other species listed in the regulation in a seemingly arbitrary fashion. 

Heavy metals have recently attracted a great deal of international attention, leading to raised public awareness of the risks of consuming certain products. This is likely to prejudice the position of such products as tuna and swordfish exported from ACP countries. 

There is therefore an urgent need for the harmonisation and standardisation of the food-safety regulations that apply to heavy metals in fish.

5.6 Labelling as a technical barrier to trade

Commission Regulation (EC) No 2065/2001 of 22 October 2001 laying down detailed rules for the application of Council Regulation (EC) No 104/2000 as regards informing consumers about fishery and aquaculture products 

Directive 79/112 and its amendments provide the framework for harmonising EU members states’ laws on labelling, presentation and advertising on foodstuffs. 
Increasing consumer concerns about food quality, health and environmental sustainability are having an important influence on the development of EU standards for labelling. The EU is therefore revising the standards it applies to labelling, and has recently (2001) introduced mandatory requirements for consumers. At the level of the individual member states there is also a need to provide information in the national language. Some minimum binding requirements have been established for fishery and aquaculture products offered for ‘retail sale to the final consumer’. In this regard, the following information must now be indicated on the label:

· the trade name of the species, bearing in mind that rules on names must be adopted at national level;

· production methods (capture or aquaculture);

· origin (EU or third country - to be specified).

The recent case brought by Peru against the EU shows how labelling requirements may be used as a barrier to trade. Prior to the WTO ruling, the EU Regulation for preserved sardines had specified that ‘preserved sardines’ must be prepared exclusively from fish of the species Sardina pilchardus walbaum. Peru had challenged the EU over the reservation of the trade name ‘sardine’ for this one species. The Peruvian authorities claimed this constituted an unjustified barrier to trade contrary to articles 2 and 12 of the TBT Agreement, a claim up-held by the WTO in May 2002. 

In addition the WTO recognised that the Codex Alimentarius Standard 94 as the appropriate international standard for canned sardines. The EU had argued that the provisions of this were ineffective in achieving their stated objectives of consumer protection, market transparency and fair competition, and that they had the right to invoke the exception contained in article 2.4. of the Agreement on Technical Barriers to Trade (TBT Agreement). This exempts countries from an obligation to use an international standard where it is an ineffective or inappropriate means to fulfil the legitimate objective pursued. 

Thanks to Peru’s challenge being upheld, the EU revised their regulations. The new regulation differentiates between ‘preserved sardines’ and ‘preserved sardine-type’ products. The former only includes the species Sardina pilchardus. The latter includes 18 different species, including five species of sardinella. These may be marketed in the Community under a trade description consisting of the word ‘sardines’ joined together with the scientific name of the species. 

The use of ecolabels for both capture fisheries and aquaculture is receiving increasing attention. In marine capture fisheries, the goal of ecolabelling programmes is to create market-based incentives for better management of fisheries by creating consumer demand for seafood products from well-managed stocks. Ecolabels are seals of approval given to products that are deemed to have fewer impacts on the environment than functionally or competitively similar products. Ecolabels are also being developed for aquaculture products that use certified organic farming methods and sustainability criteria. 

However, there is a concern that ecolabelling and other certification schemes aimed at promoting eco-friendly fishery products could be biased to favour certain brands or prove otherwise misleading. The EC is therefore proposing to establish a legal framework that would determine how voluntary certification and ecolabelling schemes could be developed. Such a framework would aim at ensuring that the schemes receive sufficient legal protection and that they can be properly monitored. 

At international level, the FAO is developing guidelines for the application of ecolabels. This is in response to members’ requests for FAO to develop guidelines on ecolabelling on the basis of scientific information and with the coordination of governments. 

ACP countries need to take advice on these developments, and be aware of the implications for market access. At one level, it is in the interests of ACP countries to put in place the infrastructure necessary to take advantage of the market opportunities that ecolabels may represent. To date most of the fisheries that have been certified as sustainable are small-scale fisheries in the North. However, there is a growing interest in applying ecolabelling schemes to small-scale fisheries in the South. Several foundations and bilateral development organisations are even establishing grants for developing countries to help them certify their small-scale fisheries. While it may be arguable whether or not there are direct commercial benefits to be recouped from increased prices, there are likely to be other benefits such as a more secure market niche. 

As regards organic aquaculture, establishing national standards and infrastructure support could go a long way to ensuring that practitioners are able to comply with EU standards for antibiotic and other residues.
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